INTRODUCTION
Since the UK Parliament first legislated for legally recognised civil partnerships for same sex partners, 2 and especially since it legislated for same sex marriage (hereafter SSM), 3 the position of the Church of England on questions of human sexuality has been under the spotlight. 4 This is perhaps inevitable. Its status as the Established church in England arguably makes it more visible in the national life than other religious bodies, and its governmental and legislative processes ensure that its internal agonies are aired in public. 5 Moreover, despite reports of waning church attendance and the idea that society is increasingly secular, there is a sense that:
… a great many people… who are not themselves churchgoers, actually have a large stake in the Church of England and care about it. It matters. In a sense, it is their church-legally, they are entitled to be married, 6 to be buried and to have their children baptised there-but it is also much more than that. In a visceral and emotional sense, it feels like their church. 7 This sense of having a continuing stake in the Church of England, and of ongoing familiarity with and attachment to it, is fostered not only by the role often played by its clergy in marking life events, but also by the Church of England's historical and on-going role in 8 See <https://www.churchofengland.org/more/education-and-schools/church-schools-and-academies> accessed 2 November 2018. 9 Personal, Social Citizenship and Health Education.
England has more than 16,000 churches 10 in which different sex couples can marry, meaning that, while its churches are not available as venues for the blessing or solemnisation of SSM, same sex couples are at a significant disadvantage with regards to their ability to access a religious ceremony in connection with their marriage.
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While England has embraced the notion of equal marriage, and while other churches within the Worldwide Anglican Communion have done the same, 12 the Church of England maintains its traditional doctrine on marriage. Its pastoral guidance holds firm to the belief, enshrined in Canon B 30, that marriage consists in a permanent and lifelong union between one man and one woman. 13 In consequence, it prohibits its clergy from entered into a SSM themselves, 14 and from solemnising or offering public services of prayer and dedication in respect of such marriages.
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The Marriage (Same Sex Couples) Act 2013 protects the right of the Church of England to maintain its doctrine of marriage without suffering legal penalties. Neither the Church of England nor its clergy can be compelled to perform or participate in the solemnisation of same sex marriages. 16 Further, though the canon law of the Church of England now conflicts with the statutory definition of marriage, the 2013 Act explicitly preserves its validity. 17 The legislation precludes the Church of England from opting into the provision of services for SSM 10 Significantly more than any other Christian body -see <https://www.churchofengland.org/about/churches> 2 November 2018. 11 In living out this theology the Church has recognised the need to accept that people have multiple identities (including sexual ones) which cannot be ignored by the Church in its pastoral care for them. 38 At the same time, however, it has repeatedly distanced itself from a popular trend which apparently places sexual identity at the forefront of those multiple identities. Instead it has emphasised that these identities are united by our common and essential identity as being made in God's image. 39 Further, Christians find their 'most fundamental identity in Christ'.
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Ultimately the 2017 House of Bishops report failed to win the support of General
Synod. 41 The Archbishops, therefore, immediately committed to the creation of a pastoral oversight group 'with the task of supporting and advising Dioceses on pastoral actions with regard to our current pastoral approach to human sexuality', and to the preparation of proposals for 'a large scale teaching document around the subject of human sexuality' and a General 41 Following its failure to secure a majority in favour in the House of Clergy, Synod declined to 'take note' of the report. For examples of reporting of this see <http://www.bbc.co.uk/news/uk-38982013> and <https://uk.reuters.com/article/uk-religion-britain-anglicans/church-of-england-stance-on-gay-marriage-indisarray-after-vote-idUKKBN15U2L9> accessed 2 November 2018. 42 Letter to the members of General Synod (n 39 above). 43 It must be acknowledged that in seeking to live out or respond to these aspirations individuals will often fall lamentably short of the ideal.
Advocates for change are, however, frustrated with the slow pace of change within the In this context, and despite a lack of change, those seeking to maintain the status quo have increasingly taken fright, 49 and the bishops' careful strategy of seeking 'a way forward together' 50 has been placed under considerable strain. Even setting aside increasing evidence of a breakdown of trust between the opposing factions, the atmosphere is not conducive to a constructive and unified settlement. As one commentator has noted:
When decisions on the future course of the Communion are driven by intense crisis rhetoric and a focus on a single issue, then it is difficult to find room for reasoned theological reflection on the God whom Anglicans seek to follow, or to nurture space for an attentiveness to the Holy Spirit's guidance which might shape a measured response to present disagreements.
51
The Church of England, then, is in a bind. It apparently feels an inescapable imperative to address itself to the question of its doctrine on human sexuality in general, and its doctrine and liturgy in respect of SSM in particular. Many who claim membership of it are determined that it should reform itself. Yet it has been compelled to acknowledge that the topic 'has proved deeply resistant to any form of compromise' and 'threatens to be a continuing source of division.'
WHY IS THE QUESTION OF SSM SO PROBLEMATIC WITHIN THE CHURCH OF ENGLAND?
Despite these perplexities it seems that many 'normal' Anglicans, like many 'normal' nonAnglicans, firmly believe in equal marriage. 53 Why, then, has the Church as an institution not simply embraced equal marriage? To understand the answer to this question, or rather to the question of why SSM is so problematic for the Church of England, it is necessary to examine its internal dynamics, history, and political theology.
The nature of the institution and its dynamics
The Church of England has been described as both 'a notoriously enigmatic institution' 54 and a 'strange sort of animal'. 55 Yet, an understanding of its history, and the role of that history in forming its identity, can take us a long way towards understanding its character. As one author recently put it, 'The past is how the church is shaped -and understanding the past is inherently a part of present identity. … Its rootedness in the past is part of its fabric and value.'
56
One of the dominating features of the Church's history is its post-reformation identity and mission as a national church. A number of consequences flow from this, one of which is an emphasis upon geography or territory rather than theology. Thus the churchmen and women of the Church of England have been described as 'essentially territorial animals' who 'tend to construct their catholicity more through geography than ideology'. 57 On one level its primary identity is found in being the church which, through its system of parishes and associated churches, 58 is the church in respect of which all people living in England, irrespective of faith or creed, have legal rights with regards to its rites and worship. 59 Its identity as a national church, however, goes beyond its role as purveyor of occasional or more regular religious rites and ceremonies to the citizens of England. It carries with it a commitment to, and responsibility for, the spiritual welfare of those citizens -the idea that it should 'undertake to assist the spiritual progress of the nation and of the individuals of which it is composed, in their various states and stages'. 60 Or, as one prominent contemporary commentator has expressed it:
The idea of a national Church… is of a church that is concerned with a nationwide mission of the gospel and nationwide service to the community. A national Church accepts that its mission is to the whole nation, to the whole population considered as a great community (or a community of communities). It is committed to providing its ministry of word, sacrament and pastoral care to every section of the population. 67 Church Representation Rules, rules 1(2)a-c, and 6(2). Note that this is a system of self-declaration and is not policed. On this point see Hill (n 66 above) 3.03 -3.05. 68 Church Representation Rules, rule 10(1)(b). Rule 54(1) defines an actual communicant as being a person who has received Holy Communion 'according to the use' of the Church of England or a church in communion with it at least three times in the twelve months preceding election.
complicates the task of those seeking to determine a path for the Church, whether on the question of SSM or any other. It is, as a consequence of this fluid notion of membership, necessarily difficult to determine the constituency or community for whom its leaders and institutions are speaking. Do they, for example, speak for and represent the non-church-goer who has a nebulous sense of the parish church being in some sense theirs, and who continues to expect the Church of England to uphold certain standards in the life of the nation, 69 the archetypal 'hatch, match and dispatch' Anglican, the regular worshipper, or the highly invested and proactive lay person who serves in many ways, and whose efforts underpin the continued survival of an increasingly socially marginalised church? 70 The answer, in a national church, is that they must speak to -and for -all of these groups. There is not, however, at any particular time, or in any given context, a consensus on how the Church's governance structures should balance or mediate between competing voices and interests. 71 Nor is there an easy correlation between the degree of an individual's or group's conformity to the Church and their attitude to what its position should be on any particular social or moral question.
72
The Church of England's problems are not, however, limited to the necessity of holding in balance, and navigating, the not always compatible interests of an amorphous membership.
As a national church, the Church's self-proclaimed, or providentially ordained, 73 national mission or cure of souls has had, and continues to have, profound implications for its theological character. The most important of these is a self-conscious breadth in terms of both the traditions and doctrines which it encompasses. Reborn in its current incarnation out of the white heat of the theological controversies of the Reformation, As a church which, since the sixteenth century, has understood itself to be both Catholic and Reformed, it has sought to be a church for all the people of England, even across deep religious differences. Further distinctive theological positions have emerged since the Enlightenment so that Anglicanism now draws together a number of distinctive parties and probably many more points of difference.
74
To maintain such breadth, and to serve the nation as a whole, its deliberate decision and institutional instinct has long been 'to tolerate within it as wide a divergence of opinion on points of doctrine, as is compatible with the maintenance of the fundamental truths of Christianity.' 75 For, as one nineteenth century parliamentarian explained, if 'the object of the National Church be to promote the spiritual good of the largest possible number of the community, then it should be our study to remove, so far as a regard for divine truth will allow, whatever bars the admission of large numbers of people to her fold'. 76 There has been, and continues to be, a persistent focus on the essentials of faith -'common faith in the gospel of Jesus Christ' 77 -and a concomitant commitment to the ideal of unity as the best means of serving God's mission to and in the nation of England.
Some Churchmen and women revel in the breadth and theological heterogeneity of the Church of England which, as a result of its history and attitudes, has been accused of being 'not one church but practically two or three churches.' 78 They are instinctively and ideologically opposed to the hardening of doctrinal boundaries, and argue that the 'genius of the Church of Lord Halsbury before them, they feel the compelling force of the argument that 'the identity of a religious community described as a Church must consist in the unity of its doctrines.'
81
One way out of current difficulties over SSM would be for the Church to fragment, but instead its leaders and institutions have sought to find a way forward which both recognises and acknowledges profound disagreements and seeks to maintain unity in spite them. In the words of the 2017 House of Bishops' report:
We want to continue to 'walk together', to use the phrase from the Primates' Meeting a year ago, in a way that is based on a common commitment to biblical truths but recognises our continuing disagreement with one another. We want to maintain and indeed deepen the communion we currently have with one another across our serious disagreements on this issue… and ecclesiological traditions and temperaments, the Church's unity is neither comfortable nor cosy. Rather, it is often painful and has always to acknowledge discord. 86 In history, and indeed today, the motivation for maintaining unity has been the identity and mission of the Church of England as a national church -a church which aspires to be the 'spiritual home for all the people of England' 87 whatever the stage of their faith journey, and whatever their church tradition. There must, though, now be some cause for anxiety about the security to be found in that ideology as a basis for continuing within the Church of England.
While the ideology of a national church serving the nation as a whole remains a visible force in the Church of England, the 'strap line' for which is 'A Christian presence in every community', 88 it is unclear that there is a continuing, necessary and meaningful engagement with the constitutional and political theological phenomenon of Establishment which underpins
it. Instead what is often most apparent is a mere commitment to physical presence and visibility.
Establishment, as describing the relationship between church and state in England, consists of three elements: the state of the law, the theory used to justify the law, and the web of sentiments and interests surrounding the law. 89 Today it seems that, despite a desire to be 'a Christian presence in every community', there is arguably neither widespread appreciation of the theory underpinning the Church's constitutional position, nor a meaningful attention to the web of sentiments and interests which have historically supported it. 90 The truth of this is most visible in the language used in recent reports and commentaries regarding the relationship between the Church of England and the people of England -language which has evidenced a shift in emphasis or focus from comprehension to mission. Thus, the top-selling publication of the Church of England is Mission-Shaped Church 91 and as long ago as 1997 a review of synodical government spoke of a 'growing awareness of the primacy of mission in the life of the contemporary Church'. 92 More recently, the handbook for 'Shared
Conversations' articulated the assumption that it was 'right' that these should be conducted within the context of the Church's 'mission' 93 -seeking to understand how the Church of England can 'most effectively be a missionary church in a changing culture around sexuality'.
94
In recent years there has, in fact, been an overwhelming emphasis upon mission 95 -something which is by its very nature done by the Church to those whom it considers to be outside of its pale -and far less overt attention has been given to pastoral care -which is the language most often used by the Church to describe the care which it offers to those within its community.
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On many levels this is plainly appropriate for the Church in its contemporary context, since the vast majority of citizens of England would not identify as members of the Church of England and the most fundamental duty and imperative of any church is to bring the Gospel to non-believers. 97 Nor, indeed, does it change the identity of the Church, which has historically drawn a distinction between its temporal identity as a national church (comprehending all who do not take steps to set themselves outside of its community) and its spiritual identity as a part of the Universal Church of Christ (a body of believers)
. 98 Yet the dominance of the language of mission, together with the often intrinsically individualistic initiatives which follow, are arguably indicative of a disconnect, at the highest levels of Church government, from old ideas of church. They signal a loss of faith in the national ideal, and in the idea of a Church of England whose territorial/parochial 'approach to ministry… casts its mission in the mould of pastoral care, is not troubled by fuzzy edges, and seeks the integration of the committed Christian community with the wider local community through service.'
99
This not only tends to exacerbate the sense of otherness or alienation between the Church and the nation it serves, but also undermines the rationale which has historically underpinned a commitment to uncomfortable compromise and unity. Further, for many of those 93 Grace and Disagreement (n 29 above) p 34. Ordinariate established by the Pope. 108 Without a significant and continuing commitment to the ideology of a national church and mission, and where the matter is perceived to be one of fidelity to the Gospel, the threat (and indeed the attraction) of schism is real.
Authority in doctrine and liturgy: legal and theological frameworks
What we see above is an institution which is impelled by the imperatives of pastoral need, mission and the force of its history, both to 'find a way forward together' and to find a right and faithful response to the desire of some who enter into same sex marriages to mark that occasion with some form of religious ceremony. It is an institution which, though on one level characterised by a profound and all-encompassing commitment to unity, to comprehension, and to its historical continuity, is in reality typified by profound ambiguity, uncertainty and discord concerning its identity, its purpose, its relationship to the society within which it is situated, and the balance to be struck between its history and its modern existence. The current controversy over SSM merely serves to highlight this.
If the preeminent concern of the last section was to illustrate why the Church finds it so difficult to address the question of SSM, then this section is concerned to analyse the legal, constitutional and theological frameworks through which any response must necessarily be made. It moves us from a consideration of why the Church finds it so painful to determine a 105 GS 2055, para 61. Unsurprisingly, then, the path to doctrinal and liturgical change (even if it is accepted to be desirable) is neither a constitutionally nor a politically easy one. 118 As one commentator has remarked, the 'task of revising the forms of public worship is slow and difficult because, in some measure at least, it is the task of resolving theological differences within the Church and of determining the limits of toleration for such different views as a single Church can permit without losing all force and direction.'
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The Anglican model of authority in doctrine might in fact have been designed with the express aim of rendering decisive doctrinal and liturgical change arduous in the extreme. 114 It is sometimes argued that the bishops could, without being seen to confound existing doctrine, commend a service of prayer and dedication as they did in respect of civil marriage after divorce. However, in the course of that service the couple are required to reaffirm their commitment to the Church's teaching on marriage. It is difficult to see how any service in connection with SSM could at present do the same. The doctrine of the Church of England is grounded in the Holy Scriptures, and in such teachings of the ancient Fathers and Councils of the Church as are agreeable to the said Scriptures.
In particular such doctrine is to be found in the Thirty-nine Articles of Religion, The Book of Common Prayer, and the Ordinal.
It is further elucidated in the preface to the declaration of assent made by clergy at ordination, consecration, licensing and enthronement. This states:
The Church of England… professes the faith uniquely revealed in the Holy Scriptures and set forth in the catholic creeds, which faith the Church is called upon to proclaim afresh in each generation. Led by the Holy Spirit, it has borne witness to Christian truth in its historic formularies, the Thirty-nine Articles of Religion, The Book of Common Prayer and the Ordering of Bishops, Priests and Deacons. In the declaration you are about to make will you affirm your loyalty to this inheritance of faith as your inspiration and guidance under God in bringing the grace and truth of Christ to this generation and making him known to those in your care?
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In a self-consciously broad and comprehensive Church of England, negotiating the interaction between these three sources of authority is necessarily a complex and contested The Church of England was chosen for a number of reasons, not the least of which were its familiarity to the author, the public visibility of its internal struggles, and the sheer extent of its physical plant in the form of its numerous churches and cathedrals. The resulting analysis has revealed a Church which, though it is compelled to witness and mission to the nation in which it is situated, is caught between stasis and change, and between tradition and innovation, in the ways in which it sees itself and its task. Intentionally broad in theology and tradition, socially and geographically diverse, and governed by a heterogeneous combination of the episcopal and the synodical, the local and the central, it is ill-suited and temperamentally disinclined to make Anglicanism has enduringly been that the 'real challenge of the gospel is whether we live deeply enough in the love of Christ, and care sufficiently for our joint work to bring that love to the world, that we will "make every effort to maintain the unity of the Spirit in the bond of peace".'
